SPINAL APPORTIONMENT CASE EXAMPLES  (as revised 12/06):
Case #1:

A 46 year-old nurse sustains a low-back injury while attempting to prevent an obese nursing home resident from falling.   The claimant admits to several episodes of back pain in the past for which he rested, took ibuprofen but did not seek any medical care.  The lumbar X-ray taken for this work related injury reveals minimal degenerative changes in the lumbar spine L4-S1.  Despite adequate therapy the claimant experiences continuing radicular symptoms and has evidence of a herniated disc on MRI.  He undergoes a discectomy at L4-5, followed by active physical therapy, and a home exercise program.  His treating physician places him at MMI and performs an impairment rating.

QUESTION:  Can the physician apportion the previous back pain?

The case does not indicate that any apportionment is appropriate for lumbar spine.  Although there are x-ray findings, the physician does not have medical documentation of ‘six months of medically documented pain and rigidity. . .’ as required by Table 53, of the AMA Guides 3rd Ed. Revised.  As Rule 12 states, ‘a Level II Accredited physician shall apportion the pre-existing permanent medical impairment from that of a work-related injury or occupational disease using the AMA Guides, 3rd Ed. Rev., where medical records or other objective evidence substantiate a pre-existing impairment . . .’    Rule 12 goes on to say, ‘If the physician cannot measure the change accurately, the Level II Accredited physician shall not attempt to do so.’   In cases with previous medical treatment, a physician may request that previous medical documentation be provided to establish the 6-month requirement.

Remember that asymptomatic conditions cannot be evaluated for prior impairment.  Only previously symptomatic conditions should be considered for apportionment [Askew vs. Industrial Claims of Appeals Office, 927 P. 2d 1333 (Colo. 1996); Rule 12; Impairment Rating Tips].

CASE #2

A 42 year-old man sustains a low back injury while working for a construction company.  Ten years prior to the work-related injury, he sustained a low back injury while skiing. An MRI at that time revealed a bulging disc at the level of L4-5 with mild degenerative changes.  He received chiropractic treatment and massage therapy for about 7 months.  After the skiing incident, he decided to stop skiing rather than risk another injury and the possibility of surgery.  Since the original injury he has experienced six episodes of recurrent pain in the same area.  All were treated with several months of chiropractic care.   Chiropractic and physical therapy notes document findings of muscle rigidity during recurrent visits and at the end of the original course of treatment. He has not had any significant symptoms in the year prior to this injury.

After the work related injury, another MRI was obtained.  It revealed a herniated disc at L5-S1.  As he was experiencing a right radiculopathy, he decided to go forward with a discectomy.  After the discectomy, he continued to have some low back pain but no longer had neurologic symptoms.  He completed physical therapy and is at MMI.

QUESTION:  Can the physician apportion the previous back pain?

Yes.  Even though the previous injury was not work-related, the physician can still apportion for Table 53, Specific Disorders of the Spine.  There is no time limitation for establishing a prior Table 53 rating as long as there is objective medical evidence which qualifies for a rating on Table 53. Remember the Table 53 ratings are intended to establish a permanent rating.  

The physician must first develop a Current Total Rating, rating all impairments within the Lumbar Section of the Spine-including the previous injury. Since both of the diagnoses are in the same section of Table 53, section II, the doctor will probably rate for additional levels to take into account the previous L4-5 area of pain. The Current Total Rating would be Table 53 IIE , surgically treated disc with residual medically documented pain and rigidity 10%, and an additional 1% for each additional level, for a total of 11% whole person for the Current Total Table 53 Rating.  It would not be appropriate to combine a Table 53 IIB and a Table 53 IIE, which would be 16% whole person.  In section II the intent is to take the highest applicable rating and then add to that based on the number of levels involved.  The easiest way to apply this principle correctly is to imagine rating the patient as though all of the injuries were part of one worker’s compensation claim.  For example, suppose a worker suffered a low back strain at work, returned to work while still on restrictions from this injury and reinjured his back by inadvertently twisting his back at work. The twisting motion resulted in additional symptoms at a higher anatomic level than the initial injury.  This would usually be considered as one claim rather than two claims.  If the treatment went on for 6 months and the patient was at MMI but had pain and muscle rigidity, you would give the patient a rating of II B (assuming no related significant x-ray findings).  You could add 1% for additional levels if that were appropriate.  You should not combine two IIBs together.

In this case the physician establishes the current total rating and records the spinal range of motion; the doctor can then determine a pre-existing rating according to Rule 12.  In the case of this claimant, the rating should be Table 53 IIB, 5%.  (Assuming there are no extensive previous x-ray changes as in this case.)  Therefore, the Table 53 ‘after apportionment rating’ would be 11 – 5 or 6%.  The doctor would combine the 6% whole person with spinal range of motion impairment of the lumbar spine.

If pre-injury spinal range of motion values existed they could be subtracted from the current range of motion.  If no measurements are available then the physician can apply the DOWC spinal range of motion apportionment system.  This system relies upon actions only in the year prior to the injury.  In this case there were no medical visits, time missed from work, episodes of pain causing functional disability, or restriction in activity level due to the previous injury in the year before the work related injury.  Therefore, the physician cannot apportion for spinal range of motion.

SPECIAL NOTE:  For Table 53 current total ratings, keep in mind that if the two diagnoses were each in different sections of Table 53, for example a fusion at L5-S1 (section IV) for spinal instability and a herniated disc at L2-3 (section II), then the doctor might be able to combine the rating from section IV and the rating from section II for the current total rating. 
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